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OPINION

Futey, Judge.

This post-award bid protest case is before the court on defendant’s motion to
digmiss for falure to state a daim upon which relief can be granted. From the onset,
defendant argued that the court need look no further than to principles of judticiability to
resolve this controversy. Theissues raised within are of paramount importance, as they
concern not only the next rotation of military equipment whichisscheduled to arrive inlrag
inthe spring of 2004, but aso because they define the parametersinwhichthe military may
exerciseits discretion in invoking the “unusud and compdlling urgency” exception to the
CompstitioninContractingAct’s (CICA) requirement of full and opencompetition. 1ssues
of nationd defense and nationa security permesate, and will continue to permesate, the
issues addressed at all stages of this litigation.



For purposes of thismotion, defendant concedes that plantiff would be able to
Subgtantiate both its CICA and Organizationd Conflict of Interest (OCI) claims?!
Defendant maintains, however, that the United States Army’ s (Army) decisionto procure
a set number of engine inlet barrier filters for use on UH-60 Blackhawk hdicoptersin
Operation Iragi Freedom is purely a military question and, therefore, nonjusticiable.
Defendant aversthat the court should defer to the military in matters pertaining to equipping
the armed forces. Defendant aso contends that there are no tests or standards for the
court to apply inorder to ascertain the number of engine filters that are required to sugtain
the operation in Irag. On the other hand, plaintiff maintains that this court possessesthe
authority to review dleged CICA and OCI violaions. Plantiff contendsthat the Army did
not solicit proposals from the maximum number of contractors as practicable.  Further,
plantiff aversthat the Army did not limit the procurement to *“the minimum quantity needed
to satisfy the immediate urgent requirement.”? Plaintiff also assarts that it has carefully
crafted therelief it seeks o as not to interfere with the military’ s current operations.

Factua Backaround

Sikorsky Aircraft Company (Sikorsky) was awarded a sole-source contract,
under which it is responsible for designing, developing, and manufacturing the UH-60
Blackhawk helicopter.® Although the parties are in disagreement asto the exact timing of
therevdation, the UtilityHelicopter Project Management Office (UHPM O) becameaware
that the engines propelling the UH-60 Blackhawk helicopters were quickly deteriorating
due to the excessve ingesion of sand particles. In July 2003, to commence the
development and sdlection of appropriate preventive measures, UHPMO directed
Sikorsky to conduct an engine filtration trade study.* The trade study contemplated that
Sikorsky would evaluate, in addition to the two concepts chosen at its discretion, afilter
concept developed by Aerospace Filtration Sysems (AFS), a “divison” of Westar
Corporation (Westar).®

! Defendant’s Reply In Support Of Its Motion To Dismiss For Failure To

State A Clam Upon Which Rdigf Can Be Granted at 2; see also Transcript of Oral
Argument (Tr.) at 6-7.

2 Plaintiff’s Responseln Opposition To Defendant’s Motion To Dismiss (Pl.’s
Resp.) a 15-16 & n.27 (citing Matter of: Signals & Sys., Inc., B-288107, 2001 CPD 1 168,
2001 U.S. Comp. Gen. LEXIS 149, at *26 (Sept. 21, 2001)).

3 Complaint (Compl.) Exhibit (Ex.) 2, at 1.

4 Contract No. DAAH23-02-D-000-0148.

5 Compl. 9111, 23, 45. The source of plaintiff’s alegation of an OCI violation
appears to derive from Westar's dfiliation with AFS. Westar was awarded an Omnibus

(continued...)
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According to defendant, in August 2003, the Army was confronted witha Stuation
in which the demand for replacement engines increased, the costs attendant with their
replacement mounted, and there was a lack of engines to meet the demand.® Shortly
thereafter, in light of the foregoing considerations, the trade study was suspended and
Sikorsky was directed to incorporate and qudify AFS s filter concept on a sole-source
bass. Sikorsky was required to finalize the design by mid-October 2003 and secure an
airworthiness release by March 2004.

Invoking the “unusud and compeling urgency” exception, 10 U.S.C.
§ 2304(c)(2), and implementing Federal Acquisition Regulations (FAR), 48 C.F.R. 8§
6.302-2, the Army procured 183 “A kits’ and 150 “B kits’ without full and open
competition. The Justification and Approva (J&A) executed on November 5, 2003,
provided that the United States Army AviationMissle Command “ propose[d] to acquire,
utilizing an acquisition method other than full and open competition, 240 [engine inlet
barier filter] Desert Kits”” The J&A adso noted, inter alia, that: 1) the kits would
subgtantidly reduce engine deterioration, and 2) Sikorsky was the only contractor that
could complete the assignment within the requisite time frame®

To place the significance, or lack thereof, of the discrepancy between the number
of kits ordered and the number of kits referenced in the J&A into context, a brief
discussion of the manner in which the kits are used is warranted. At aninitid glance, it
appears that the total number of kitsordered (333) exceeds the number referenced in the
J&A (240). The “A kits’ and the “B kits” however, are utilized in tandem. Each
helicopter isfird fitted withan* A kit,” which servesadud purpose 1) it is the hardware
to which thefilter itsdf is mounted, and 2) it permits monitoring of the filter sysem. The

5(...continued)

2000 contract in the year 2000. Generally speaking, Westar's obligations under the contract
consisted of providing a“broad range of technical, programmatic and logistics advisory and
assistance support services.” Id. § 15 (quoting Omnibus 2000 Handbook). Within these
broad categories of responsibility, Westar dispensed advice concerning barrier filters and
inlet particle separators. 1d. ff 17-19. Plaintiff, therefore, concludes that both OCI
regulations and the terms of the Omnibus 2000 contract precluded Westar or its affiliates
from supplying engine barrier filters for the UH-60 Blackhawk helicopter. 1d. § 20.

6 Id. Ex. 1, at 1-2; see also Defendant’s Motion To Dismiss For Failure To
State Claim Upon Which Relief Can Be Granted (Def.’s Mot.) Appendix (App.) A a 2.

! Def.’s Moat. App. A at 1.

8 Id. at 1-3.



“B kit” is the actud interchangesble filter. The so-caled filtration system, therefore,
requires both an “A kit” and a“B kit.”®

Faintiff, Filtration Development Company, LLC, had met with Army officidson
severa occasonsto expressitsinterest in providing engine filters. Despite the meetings
and subsequent phone cdls and emails, its efforts were to no avail. Plantiff filed suitinthis
court on December 18, 2003. The court hed a telephonic conference the next day and
the matter was placed on an expedited schedule. Defendant filed itsmotionto dismisson
December 30, 2003. Plaintiff responded on January 13, 2004, and defendant replied on
January 16, 2004. Pursuant to the parties request, the court held ora argument on
January 21, 2004. The caseis, therefore, gppropriate for resolution.©

Discusson
Thiscourt’ shid protest jurisdiction is set forth in the Tucker Act, whichprovides:

[T]he Unites [dc] States Court of Federd Clams . . . shdl have
jurisdiction to render judgment on an action by an interested party
objecting to asolicitationby a Federa agency for bids or proposasfor .
.. theaward of a contract or any aleged violation of statute or regulation
in connection with a procurement or proposed procurement.

28 U.S.C. § 1491(b)(1). In 1996, Congress enacted the Adminigtrative Disputes
Resolution Act, Pub. L. No. 104-320 § 12, 110 Stat. 3870, 3874-75 (1996), which
expanded the court’s bid-protest jurisdiction to hear both pre-award and post-award
chdlenges. Whenadjudicating bid protests, “the courts shdl review the agency’ sdecision
pursuant to the standards set forth in section 706 of title 5,” 28 U.S.C. § 1491(b)(4),
which gtates that agency actions may be set asdewhenthey are “ arbitrary, capricious, an
abuse of discretion, or otherwise not inaccordancewithlaw . . ..” 5U.S.C. § 706(2)(A).
The court is empowered to “award any rdief that [it] considers proper.” Id. a 8
1491(b)(2). The court’sjurisdiction over the subject matter isnot at issue in this case.

Whether this court possesses jurisdiction to adjudicate a claim, however, is a
meatter separate and digtinct from whether the clam is judticiable. Murphy v. United
States, 993 F.2d 871, 872 (Fed. Cir. 1993). A claim is justiciable where “the duty
asserted canbe judicidly identified and itsbreachjudicidly determined, and . . . protection
for the right canbejudicdly molded.” Baker v.Carr, 369 U.S. 186, 198 (1962). Stated
another way, “judicid review is only appropriate where the Secretary’s discretion is

o Tr. at 13-14.

1o Pursuant to RCFC 24(a)(2), Sikorsky was given an opportunity to intervene
in this matter, but declined to do so.
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limited, and Congress has established ‘tests and standards’ againgt which the court can
measure his conduct.” Murphy, 993 F.2d at 873 (dting Sargisson v. United States,
913 F.2d 918, 922 (Fed. Cir. 1990)); see also Voge v. United States, 844 F.2d 776,
780 (Fed. Cir. 1988). A determination of justiciability is aso dependent on the court’s
“abilitytosupply relief.” Adkinsv. United States, 68 F.3d 1317, 1322 (Fed. Cir. 1995)
(quoting Murphy, 993 F.2d at 872); see dso Gilligan v. Morgan, 413 U.S. 1, 5-12
(2973).

Thecourt isaso cognizant of the plethora of authority mandatingjudicid deference
in the area of military affairs. North Dakota v. United States, 495 U.S. 423, 443
(1990) (“When the Court is confronted with questions relatingto . . . military operations,
we properly defer to the judgment of those who must lead our Armed Forcesinbattle.”);
Orloff v. Willoughby, 345 U.S. 83, 93 (1953) (“[Judges are not given the task of
running the Army.”); Murphy, 993 F.2d at 872 (“Judiciabilityis a particularly gpt inquiry
whenone seeksreview of military activities”); Voge, 844 F.2d at 779 (“ Judicid deference
must be ‘at its gpogee’ in matters pertaining to the military and nationd defense.”). Itis
againg this backdrop of intertwining concepts of judticiability and deference to the
discretionary decisons of military officids that the court proceeds with its anaysis.

Thesetwo concerns undoubtedly cause the court to proceed withcaution; they do
not, however, categoricaly precludereview of discretionary military decisons. The United
States Court of AppedsfortheFederal Circuit (Federal Circuit) hasmade clear that “[n]ot
every dam arisng from a military decision presents a nonjusticidble controversy . . . .”
Adkins, 68 F.3d at 1323; see ds0 Gilligan, 413 U.S. a 12 & n.16. The courts have
drawn a line in this area, conagently didinguishing between causes of action seeking
review of the meritsof adecisionand thoseseekingto enforce compliance withprocedura
requirements. Turning firg to the former, “[tJhe merits of a service secretary’s decison
regarding military affairs are unquestionably beyond the competence of the judiciary to
review.” Adkins, 68 F.3d at 1322 (citations omitted). The same cannot be said,
however, for properly pled dlegations of procedura violations.

Regulations aregiventheforce of law eventhough the decis onto promulgate them
may have beeninherently discretionary. United Statesv. Nixon, 418 U.S. 683, 695-96
(1974); Service v. Dulles, 354 U.S. 363, 368 (1957); Voge, 844 F.2d at 779
(explaining that “government officids must follow their own regulaions, even if they were
not compelledto havethemat dl . .. .”); Barnes v. United States, 57 Fed. Cl. 204, 209
(2003). “[O]nce the Secretary promulgated regulations and instructions and made them
the bagis [for hisdecision], his action became subject tojudicia review for compliance with
those regulaions and ingtructions, even though he was not required to issuethem at dl.”
Sargisson, 913 F.2d at 921; see also Spherix, Inc. v. United States, 58 Fed. Cl. 351,
355 (2003). The regulations are there for a reason, and once in place, they must be
adhered to.



Fantiff has made a prima facie dlegation that defendant violated provisons of
CICA, OCI, as wdl as implementing FAR regulations. The substance of plaintiff’s
complaint is that the military failed to follow its own regulations. Such dlegations are
planly reviewable inthiscourt. Adkins, 68 F.3d at 1323; Murphy, 993 F.2d at 873-74;
Sargisson, 913 F.2d at 921-22. None of the concerns which would arise if the court
reviewed the meritsof adecisionare present when the court reviews the military’ sactions
to ascertain if they comply withregulatory congraints. It haslong been within the province
of this court’s competence to ensure that regulations are being followed. SeeVoge, 844
F.2d a 780 (noting that the inquiry must be one which the court can “soundly administer
within [itg] specid fidd of competence’). It likewise cannot serioudy be contended that
the court isin any manner intruding upon the military’ sdiscretionary domain. Rather, “the
tests or Sandards againgt which this court measures the military’s conduct are inherent:
they are the gpplicable statutes and regulations” Adkins, 68 F.3d at 1323 (citing
Murphy, 993 F.2d at 873) (emphasis added). The court would be doing nothing more
than discerning whether the applicable statutes or regulations were complied with.

I. Unusud and Compelling Urgency

Maintiff dleges aviolationof CICA and implementing FAR regulations. With the
exception of severa limited circumstances, 10 U.S.C. 8§ 2304 mandates procurement
through “full and open competition.” Pursuant to the authority vested in the head of an
agency, however, “procedures other than competitive procedures [may be used] only
when—the agency’ sneed for the property or servicesis of suchan unusud and compelling
urgency that the United States would be serioudy injured unless the agency is permitted
to limit the number of sourcesfromwhichit solicits bids or proposas....” 10U.SC. §
2304(c)(2); see also 48 C.F.R. § 6.302-2.

Inkeeping with itspreference for “full and open competition,” the statute indicates
that “the head of an agency using procedures other than competitive procedures. . . by
reason of the application of subsection (¢)(2) . . . shdl request offers from as many
potentia sources as practicable under the circumstances.” 10 U.S.C. § 2304(e). The
agency head's discretion to invoke the exception is aso not unfettered; ajudification is
required and “[€]achjudtificationshdl contain sufficent factsand rationde to judify the use
of the pecific authority cited.” 48 C.F.R. § 6.303-2(a). In addition, the exception has
been interpreted as containing animpliat limitationthat “the agency take reasonable steps
to accurately determine its needs and describe them.” Matter of: Signals & Sys., Inc.,
B-288107, 2001 CPD 1168, at 12, 2001 U.S. Comp. Gen. LEXIS 149, at * 26 (Sept.
21,2001). The agency head's discretion is subject to this limitation because “the urgency
judtification cannot support the procurement of more than a minimum quantity needed to
satidfy the immediate urgent requirement.” 1d.

In an andogous sting, the Federal Circuit cast Sgnificant light ontheissue. In

Ramcor, the Federal Circuit hed that this court had jurisdiction to review the Immigration
and NaturaizationService' s (INS) decisionto override the automatic stay whichgoesinto
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effect uponthefilingof apre-award bid protest. Ramcor Servs. Group, Inc. v. United
States, 185 F.3d 1286 (Fed. Cir. 1999). Thesgnificanceof Ramcor to the issue before
the court derives from the standard which the INS employed in making its determination
to override the gay. The INS was permitted to override the stay only upon a written
finding of “*urgent and compelling circumstances which sgnificantly affect interests of the
United States which will not permit waiting . . . .”” Id. a 1287 (quoting 31 U.S.C. 8
3553(c)(2)). The Federd Circuit explained that 28 U.S.C. § 1491(b)(4), which
incorporated the Adminigrative Procedure Act’'s (APA) standard of review into bid
protests, provided the “subgtantive requirements’ for review of the written findings
supporting the “urgent and compdling circumstances’ necessary for an agency override.
Id. at 1290.

The operative language of 10 U.S.C. 8 2304(c)(2) and 31 U.S.C. §3553(c)(2)
is subgstantively smilar. The former permitting the agency to bypass full and open
competition upon a showing of “unusud and compdling urgency;” the latter dlowing an
agency to override an auttomatic stay upon demondrating “urgent and compelling
circumstances.” Putting asde the linguigtic Smilarity between the two phrases, the
reasoning of Ramcor is equaly gpplicable here: 28 U.S.C. § 1491(b)(4), through its
incorporation of APA standards of review, provides the “substantive requirements’ for
review of anagency’ sinvocation of the *“unusud and compelling urgency” exception to full
and open competition. See id.; see dso Wash. Baltimore Cellular Ltd. P’ship v.
United States, No. 98-50C, 1998 U.S. Clams LEXIS 282, at *1-4 (Sept. 17, 1998)
(examining carefully the judtification for invoking the “unusua and compelling urgency”
exception and concluding that it was “weak and conclusory with respect to the urgency .
.. and potentid for serious injury”). Further, the Federd Circuit’s opinion was without
reference to any indication that review of the issue was precluded on the basis of
nonjudticigbility. Ramcor, therefore, supportsthe propositionthat anagency’ s invocation
of the “unusud and compdling urgency” exception, and its inherent limitations, is subject
tojudicid review.

This conclusion is congstent with other decisions of this court which have found
agency actions reviewable. For example, in PBGA the agency invoked 31 U.S.C. §
3553(d)(3)(C) to override CICA’sautomatic stlay. PBGA, LLC v. United States, 57
Fed. Cl. 655, 656 (2003). Specificdly, the agency rdied on the following provisons. 1)
“performance of the contract is in the best interest of the United States,” and 2) “urgent
and compdling circumstancesthat sgnificantly affect interests of the United Stateswill not
permitwaiting. .. .” 1d. ThedefendantsinPBGA conceded that this court could review
the judtifications for the “urgent and compelling circumstances’ exception. Id. at 659.
Althoughthe defendants argued that “ best interest” wasunreviewable, thiscourt concluded
the override decisionwas “ subject to review under the section 706 standard.” | d. at 660.
Therefore, the court’ s review of the military’ s judtificationfor the exceptionis not as novel
asdefendant suggests. As can be gleaned from both Ramcor and PBGA, whichapplied
and interpreted statutory and regulatory provisons, it is apparent that the APA standard
of review has been hdd to provide the “ substantive requirements’ necessary for judicia
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review. Cf. Spherix, 58 Fed. Cl. at 357 (concluding that the Secretary’ s determination
of “public interes” must comply with gpplicable statutes and regulations).

The government’ sinvocationof an exceptionto full and open competitionhasaso
been reviewed on two additiona grounds by other tribunas. In Aero Corp., the United
States Digtrict Court for the Digtrict of Columbia (D.C. Didtrict Court) analyzed whether
in deciding to issue a sole-source award the contractor attempted to solicit proposals
“from the maximum number of quaified sources consgent with the nature and
requirements of the services to be procured’ when ‘time of deivery will permit.” Aero
Corp. v. Dep’t of the Navy, 540 F. Supp. 180, 207 (D.D.C. 1982); seeds010U.S.C.
§2304(e). Further,in Signals & Systems, the Army had issued a sole-source award for
an enormous quantity of dectricd gart sysemsfor one of itsvehicles. Signals & Sys,,
B-288107, 2001 CPD {168, at 7, 2001 U.S. Comp. Gen. LEXIS 149, at *14. The
Compitroller Generd reviewed what actions, if any, the Army undertook to discern the
“minimum quantity needed to stisfy the immediate urgent requirement.” Id. at *19. That
tribund a so noted that the Army should have exercised reasonable diligenceinascertaining
this number, and in faling to do so, plainly did not know how many items it needed. 1d.
at *24, 27. Once again, the import of these cases is clear; they demondtrate a lack of
hestation on the part of the judiciary to review military actions for compliance with
regulaions

[I. Organizationa Conflict of Interest

Pantiff has also dleged that defendant violated OCI regulations. For that matter,
48 C.F.R. § 9.505-1 provides, in pertinent part:

A contractor that provides systems engineering and technica directionfor
a system but does not have overdl contractua responsbility for its
development, its integration, assembly, and checkout, or its production,
shall not (1) be awarded a contract to supply the system or any of its
magjor components or (2) be a subcontractor or consultant to asupplier
of the system or any of its mgor components.

The court is not persuaded that the Army may Smply disregard OCI congtraintsunder the
auspices of an “unusud and compelling urgency.” Notwithstanding the invocation of the
exception to ful and open competition, this court has repeatedly reviewed an agency’s
compliancewithOCI requirements. Inlnformatics, four of the 9x countsinthe plaintiff’s
complant explictly aleged that the agency faled to adhere to OCI regulations.
Informatics, Corp. v. United States, 40 Fed. Cl. 508, 512-513 (1998). The plaintiff
argued that the agency’s actions contravened FAR regulations by failing to consider the

n Although the court is not bound by decisions of the D.C. District Court or
the Comptroller General, the court finds their reasoning persuasive in this regard.
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conflict mitigationplanit submitted and by failing to explain how the plan did not avoid or
mitigete the dleged conflict. 1d. at 514. This court acknowledged that a “disappointed
bidder may argue that the award violated angpplicable procurement regulation,” id. at 513
n.9, and engaged in an andysis of the agency’s actions to determine if they adhered to
regulation. Id. at 514-18.

Likewise, inDSD Laboratories, the plantiff protested the decisionof the United
States Air Force to exclude it from a procurement because of an organizationa conflict of
interest. DSD Labs., Inc. v. United States, 46 Fed. Cl. 467, 468 (2000). This court
extensvely andyzed whether the contracting officer had areasonable basis for concluding
that an OCI existed and whether the contractor should have beenexcluded on this bass.
Id. a 472-77. This court also examined whether the contractor was afforded an
opportunity to respond to the contracting officer’s OCI concerns and submit amitigation
plan. Id. a 475-77. Irrepective of the ultimate holdings in Informatics and DSD
L aboratories, both cases stand for the propositionthat a plaintiff’ salegationof aviolation
of OCI regulaionsisreviewable.

Based on the foregoing, it is, therefore, hardly surprising that defendant exerted
litle effort in contesting whether a violation of CICA, OCI, and implementing FAR
regulations could be reviewed.

1. Requested Relief

Defendant devotes most of its attention to arguing that there are no tests or
standards by which to gauge the propriety of the decisonto authorize the procurement of
240 engire inlet barrier filters. Defendant contends that the court cannot supply relief
because it does not have the ahility to determine the number of engineinlet barrier filters
that are necessary to fulfill the operationa needs of the armed forces in Irag.  Further,
defendant maintains that the relief sought would reguirethe court to engage in the continued
survelllance of military operations, an approach rejected by the United States Supreme
Court (Supreme Court) in Gilligan.

Defendant’s reliance on Gilligan is misplaced as its sdective quotation fals to
acknowledge the portions of the opinionwhichrun contrary to itspogtion in this litigation.
In Gilligan, the Supreme Court did hold that the case presented a nonjusticiable
controversy because the rdlief requested wasin essence arequest for initidjudicia review,
and continuing judicid supervison, of anequal branchof government. Gilligan, 413 U.S.
at 5-12. The Supreme Court, however, in the same bresth aso limited its holding in the
following manner:

In conduding that no justiciable controversy is presented, it should be
clear we neither hold nor imply that the conduct of the Nationd Guard is
aways beyond judicid review or that there may not be accountability in
ajudicid forum for violaions of law or for specific unlawful conduct by
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military personnd, whether by way of damages or injunctive rdief. We
hold only that no such questions are presented in this case.

Id. at 11-12. The Supreme Court further elaborated: “[T]here is nothinginour Nation’s
history or in this Court’s decided cases, including our holding today, that can properly be
seenas gving any indicationthat actual or threatened injury by reason of unlanful activities
of the military would go unnoticed or unremedied.” Id. at 12 n.16 (quoting Laird v.
Tatum, 408 U.S. 1, 15-16 (1972)). Plaintiff’s causesof action dleging a“violation[] of
law for specific unlavful conduct by military personnd” fal squardly within the Stuation
envisoned by the Supreme Court as one in which the judiciary could supply redlief.
Gilligan, therefore, does not assist defendant.

Inaddition, defendant fallsto appreciate the subtle distinctionbetweenitsposition
and plantiff’ srequest for rdief. Defendant istechnically correct that “the APA, CICA, the
implementing regulations - none of those speak, or give the Court any guidance, asto how
many [engine inlet barrier filter] systems the Army should be allowed to procure.”*2
Defendant’s postion is tantamount to the argument that because the Statutes and
regulations do not expressy provide, for example, that the number of engine inlet barrier
filters must be limited to three times the number of UH-60 Blackhawk helicopters in
combat, judicia review isprecluded. Plantiff’s argument, however, delves deeper than
defendant’s superficid reliance on the lack of an explicit formula for ascertaining the
minmum number of engine inlet barrier filters. Apart from the requirements that the
government judtify itsinvocation of the “unusua and compelling urgency” exception and
seek proposals fromthe maximum number of contractors as practicable, the government
is obligated to espouse arationde that is neither arbitrary nor cgpricious that the number
of items procured pursuant to the exception do not exceed the number necessary to
dleviae the current or immediatdy impending emergency Stuation. See Ramcor, 185
F.3d at 1290; PBGA, 57 Fed. Cl. at 659-60; Wash. Baltimore Cellular, 1998 U.S.
ClamsLEX1S282, a * 1-4; Signals& Sys., B-288107, 2001 CPD 168, a 9, 11-12,
2001 U.S. Comp. Gen. LEXIS 149, a *19, 25-27. Although thistest fdls short of a
characterization as arigid formula, it is neverthdess a managegble sandard by which the
court can judge the government’ s conduct and by which the government must comply.

To require that the military operate within the above-enumerated principles does
not in any way condrain its aility to effectively function and perform, and in gpplication
is preferable to the postion advanced by defendant. Taking defendant’ s argument to its
logicd extreme, any and dl regulations could smply be disregarded any time the military
invoked the “unusud and compelling urgency” exception.  For example, it would be
permissble for the military to procure an unlimited number of engine inlet barrier filters
despite the fact that only 240 helicopterswere currently being utilized. Therewould Smply
be no limt to the number of items the military could procure. The fact that the ultimate

12 Tr. at 44.
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destinationof the filtersis Iraq does not ater this propogtion. It isinconceivable that the
“unusud and compelling urgency” exception was intended to be used inthisfashioninany
gphere. The court, therefore, declines to endorse defendant’ s reasoning in this regard.

Inconclusion, the standards employed by the court neverthel essafford the military
great latitude in the adminigration and execution of its affars. As a corollary to the
practical gpplication of these standards, the court is mindful of the “widdy acknowledged’
principle that it “ possesges] the power to enter summary judgment|[] sua sponte. . . .”
Celotex Corp. v. Catrett, 477 U.S. 317, 326 (1986); seedso RCFC 12(b) (explaining
that amotionfor falureto stateadamshal be treated as a motion for summary judgment
under RCFC 56 if “meétters outside the pleading are presented to and not excluded by the
court”); see aso Figueroa v. United States, 57 Fed. Cl. 488, 504 (2003) (citing
Rockefeller Ctr. Props. v. United States, 32 Fed. Cl. 586, 589 n.6 (1995)).

In this regard, the court has closdy examined the following factors. The J&A
referenced in the complaint and attached to defendant’ s motion to dismiss provides, and
plaintiff does not dispute,® that the kits “are an integra part of the maintenance effort and
will enhance sustainability by protecting aircraft engines and [Auxiliary Power Units] from
the degradation due to ingestionof sand/dust while operating inthe desert environment.”*4
The J&A dso explans that “[s]ince the] operations [in Irag] began, 400 engines have
been removed/replaced at an approximate cost of $300 [million]."*°

The court, however, will set aside the notionof entering summary judgment at this
time. Theonly issue argued and briefed before the court wasthat of judticiability. Plaintiff
was aso not in the position to come forward with dl of its evidence on the merits as the
Adminigrative Record was only filed on January 28, 2003. See Celotex, 477 U.S. at
326. Although the court provided notice a& orad argument that it would examine the
Adminigrative Record when it was filed, the court recognizesthat the Federa Circuit has
emphasized the importance of providing a party “the opportunity to present reasons why
summary judgment would not beappropriate.” Thoen v. United States, 765 F.2d 1110,
1113 (Fed. Cir. 1985); seedsoid. at 1113-15. Haintiff, therefore, will not be deprived
of the chance to argue its position at the next stage of thislitigation.

1 It should be noted that plaintiff acknowledges that there exists a need for the
engine inlet barrier filters. See Compl. § 3; Pl."s Resp. at 5.

14 Def.’s Moat. App. A at 1.

1 Id. at 2.
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Conclusion

For the above-stated reasons, Defendant’s Motion To Dismiss For Failure To
State A Clam Upon Which Rdief Can Be Granted is hereby DENIED. Paintiff’s
dlegaions that the military exceeded its authority by faling to adhere to statutory and
regulatory prescriptions, and its attendant request for relief, present a judticiable
controversy. The parties shdl file motions for judgment upon the administrative record
smultaneoudy by Friday, February 13, 2004. The parties shal respond smultaneoudy
by Thursday, February 19, 2004. The partiesmay reply by Monday, February 23, 2004.

IT 1SSO ORDERED.

BOHDAN A. FUTEY
Judge
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